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June 18, 2018
The Honorable City Council
Palo Alto, California

Adoption of a Resolution Placing an Initiative Measure on the
November 6, 2018 Ballot to Amend Title 5 of the Palo Alto Municipal
Code to Limit Health Care Costs That Hospitals, Medical Clinics and
Other Health Care Providers may Charge Patients and Other Payers

From: Joint Report of the City Clerk, City Manager and City Attorney
Recommendation

As directed by Council on June 11, 2018, staff recommends that the City Council adopt
the attached Resolution calling an election to submit the Initiative to the voters at the
next general municipal election on November 6, 2018 on the Palo Alto Accountable and
Affordable Health Care Initiative (Attachment A).

Discussion

On June 11, 2018, the City Council accepted the Certificate of Sufficiency of the
Initiative Petition to limit health care costs that hospitals, medical clinics and other
providers may charge (the “Initiative”) and considered its options relative to the
Initiative. Palo Alto Charter Article VI, Section 2, requires the City Council to either
adopt the initiative ordinance verbatim or place it on the ballot. After hearing from the
public, the Council directed staff to return on June 18, 2018 with a resolution to place
the Initiative on the November 6, 2018 ballot. The Council also directed staff to
prepare a report analyzing the effects of the Initiative on Palo Alto residents, businesses
and City staff, after the summer recess. The staff report for the June 11 meeting is
at: https://www.cityofpaloalto.org/civicax/filebank/documents/65422

On June 13, 2018, the City Attorney received a letter from Stanford Health Care
(Attachment B) reiterating its request that the City file a court challenge to the Initiative
or, if the City was not so inclined, that the City Council not further delay the placement
of the Initiative on the ballot so that Stanford Health Care could initiate a pre-election
challenge.

The schedule for the November 6, 2018 election is as follows:

e August 10, 2018: Deadline for submitting measure to County
e August 14, 2018: Deadline for direct arguments



https://www.cityofpaloalto.org/civicax/filebank/documents/65422
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e August 21, 2018: Deadline for rebuttal arguments and impartial analysis

Resource Impact

The estimated cost of the November 2018 election including this potential ballot
measure, 2-3 additional ballot measures, the 3 vacant seats on the City Council, and
translation into several languages is approximately $125,000. The FY 2019 Budget
currently includes funding of $100,000.

Environmental Review

The City Council’s action to submit an initiative measure to the voters is not subject to
review under the California Environmental Quality Act.

ATTACHMENTS:

e Attachment A: Resolution to Amend Title 5 of PAMC to Limit Health Care Costs (PDF)
e Attachment B: Letter from Stanford dated June 13, 2018 (PDF)

Department Head: Molly Stump, City Attorney
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**NOT YET ADOPTED**
Resolution No.

Resolution of the Council of the City of Palo Alto
Submitting to the Voters at the Next General Municipal Election on November 6,
2018 an Initiative Ordinance to Amend Title 5 of the Palo Alto Municipal Code to
Limit Health Care Costs that Hospitals, Medical Clinics and Other Health Care
Providers May Charge Patients and Other Payers

RECITALS

A. An initiative petition to amend the City of Palo Alto Municipal Code to impose
limits on the costs that hospitals, medical clinics and other providers may charge in Palo Alto
(referred to herein as the “Initiative Measure” or “Initiative Petition”) has been submitted to
the City in accordance with the requirements of Section 2 of Article VI of the Charter of the City
of Palo Alto.

B. OnJune 4, 2018, the City Council accepted the Certificate of Sufficiency of the
Initiative Petition issued by the County of Santa Clara Registrar of Voters and directed staff to
return with a resolution putting the measure on the November 6, 2018 ballot.

C. By Resolution No. , adopted on June 18, 2018, the City Council called a
general municipal election for November 6, 2018 (“Election”).

D. Pursuant to Section 2 of Article VI of the City Charter, the City Council is required
to submit to the electors of the City of Palo Alto the Initiative Measure at the next general
municipal election which is a regularly scheduled general municipal election on November 6,
2018.

NOW, THEREFORE, the City Council of the City of Palo Alto does hereby RESOLVE as
follows:

SECTION 1. Initiative Measure Submitted to Voters at General Municipal
Election. A regularly scheduled general municipal election has been called for the City of Palo
Alto to be held on Tuesday, November 6, 2018. Under Charter Article VI, the following question
is submitted to the voters at the election:

CITY OF PALO ALTO INITIATIVE MEASURE

Shall the Palo Alto Municipal Code be amended to regulate and limit health care
costs that hospitals, medical clinics and other health care providers in Palo Alto
may charge patients and other payers?

For the Ordinance
Against the Ordinance
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SECTION 2.  Adoption of Measure. The measure to be submitted to the voters is
attached to this Resolution as Exhibit “1” and incorporated by this reference. If a majority of
qualified electors voting on such measure shall vote in favor of City of Palo Alto Initiative
Measure “___”, it shall be deemed ratified and shall read as provided in Exhibit “1”.

SECTION 3.  Notice of Election. Notice of the time and place of holding the
election is hereby given, and the City Clerk is authorized, instructed and directed to give further
or additional notice of the election in time, form, and manner as required by law.

SECTION 4. Impartial Analysis. The City Council hereby directs the City Clerk to
transmit a copy of the measure to the City Attorney. The City Attorney shall prepare an
impartial analysis of the measure, not to exceed 500 words in length, showing the effect of the
measure on the existing law and the operation of the measure, and transmit such impartial
analysis to the City Clerk on or before August 21, 2018.

SECTION 5.  Ballot Arguments. Arguments in favor of or against the measure
shall be submitted to the City Clerk on or before August 14, 2018 at 5:00 p.m. under Elections
Code section 9286 et seq. If the City Clerk receives more than one argument for and/or against,
the priorities established by Elections Code section 9287 shall control.

SECTION 6.  Rebuttal Arguments. Rebuttal arguments shall be controlled by the
provisions of Elections Code section 9285. The deadline for filing rebuttal arguments shall be
August 21, 2018, at 5:00 p.m.

SECTION 7.  Duties of City Clerk. The Palo Alto City Clerk shall do all things
required by law to effectuate the November 6, 2018, general municipal election, including but
not limited to causing the posting, publication and printing of all notices or other election
materials under the requirements of the Charter of the City of Palo Alto and the California
Elections and Government Codes.

SECTION 8. Request and Consent to Consolidate. The Council of the City of Palo
Alto requests the governing body of any other political subdivision, or any officers otherwise
authorized by law, to partially or completely consolidate such elections and the City Council
consents to such consolidation. The Council requests the Board of Supervisors of Santa Clara
County to include on the ballots and sample ballots, all qualified measures submitted by the
City Council to be ratified by the qualified electors of the City of Palo Alto.

SECTION 9. Request for County Services. Under Section 10002 of the California
Elections Code, the Council of the City of Palo Alto requests the Board of Supervisors of Santa
Clara County to permit the Registrar of Voters to render services to the City of Palo Alto relating
to the conduct of Palo Alto’s General Municipal and Special Elections which are called to be
held on Tuesday, November 6, 2018. The services shall be of the type normally performed by
the Registrar of Voters in assisting the clerks of municipalities in the conduct of elections
including but not limited to checking registrations, mailing ballots, hiring election officers and
arranging for polling places, receiving absentee voter ballot applications, mailing and receiving
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absent voter ballots and opening and counting same, providing and distributing election
supplies, and furnishing voting machines.

SECTION 10. Transmittal of Resolution. The City Clerk is hereby directed to submit
a certified copy of this resolution to the Board of Supervisors and Registrar of Voters of the
County of Santa Clara.

INTRODUCED AND PASSED:

AYES:

NOES:

ABSENT:

ABSTENTIONS:

ATTEST:

City Clerk Mayor

APPROVED AS TO FORM: APPROVED:

Assistant City Attorney City Manager
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Exhibit 1

PALO ALTO ACCOUNTABLE AND AFFORDABLE HEALTH CARE INITIATIVE

SECTION 1. Chapter 5.40 is added to Title 5 of the Palo Alto Municipal Code, governing
Health and Sanitation, to read:

Sec. 5.40.010 Purpose and intent.

It is the purpose and intent of this Chapter to provide for the orderly regulation of hospitals and
other health facilities, as defined in this Chapter, in the interests of the public health, safety and
welfare, by providing certain minimum standards and regulations regarding their operation. The
prices charged to patients and other payers have far-reaching effects on consumers purchasing
health care services and insurance, as well as taxpayers supporting public health and welfare
programs. Investments in quality of care improvements can benefit patients and caregivers, and
ultimately result in lower overall health care costs. For these reasons, and because neither the
State nor federal governments have yet done so, this Chapter seeks to impose reasonable limits
on prices that hospitals and other health facilities may charge and encourages further investment
in health care quality improvements.

Sec. 5.40.020 Definitions.
For purposes of this Chapter the following terms have the following meanings:

(a) “Acceptable payment amount” means an amount equal to 115 percent of the sum of
the reasonable cost of direct patient care for a particular patient and the pro rata health
care quality improvement cost, or such amount determined by the Administrative
Services Department pursuant to Section 5.40.030(d).

(b) “Amount reasonably estimated to be paid” means the payment amount specified by
agreement between the hospital, medical clinic, or other provider, and the payer, or, in
the absence of such an agreement, the amount of the bill or invoice for services.

(c) “Health care quality improvement costs” means costs a hospital, medical clinic, or
other provider pays that are necessary to: maintain, access or exchange electronic health
information; support health information technologies; train non-managerial personnel
engaged in direct patient care; and provide patient-centered education and counseling.
Additional costs may qualify as health care quality improvement costs, as authorized
pursuant to Section 5.40.030(c).

(d) “Hospital” means a hospital within the meaning of subdivision (a) of Section 1250 of
the California Health and Safety Code, but does not include: (1) any children’s hospital
identified in Section 10727 of the California Welfare and Institutions Code; (2) public
hospitals, as defined in paragraph (25) of subdivision (a) of Section 14105.98 of the
California Welfare and Institutions Code; or (3) hospitals operated by or licensed to the
United States Department of Veterans Affairs.
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(e) “Medical clinic” means a clinic within the definition of Section 1200 of the California
Health and Safety Code, but does not include: (1) a chronic dialysis clinic, as defined by
Section 1204(b)(2) of the California Health and Safety Code; (2) a clinic that provides
services exclusively to children or operates under the license of a children’s hospital
identified in Section 10727 of the California Welfare and Institutions Code; (3)
community clinics or free clinics, as defined by Sections 1204(a)(1)(A) and (B) of the
California Health and Safety Code; (4) clinics that primarily provide reproductive health
care services, as defined in Section 6215.1 of the California Government Code, or family
planning services, as defined by Section 14503 of the California Welfare and Institutions
Code; (5) a clinic that is licensed to a county, a city, a city and county, the State of
California, the University of California, a local health care district, a local health
authority, or any other political subdivision of the state; or (6) a clinic operated by or
licensed to the United States Department of Veterans Affairs.

(f) “Other provider” means any provider organization within the meaning of subdivision
(f) of Section 1375.4 of the California Health and Safety Code, any risk-bearing
organization within the meaning of subdivision (g) of Section 1375.4 of the California
Health and Safety Code, and any outpatient setting within the meaning of Section 1248 of
the California Health and Safety Code. Provided, however, that “other provider” shall
not include: (1) a chronic dialysis clinic, as defined by Section 1204(b)(2) of the
California Health and Safety Code; (2) an organization that provides services exclusively
to children or operates under the license of a children’s hospital identified in Section
10727 of the California Welfare and Institutions Code; (3) community clinics or free
clinics, as defined by Sections 1204(a)(1)(A) and (B) of the California Health and Safety
Code; (4) clinics that primarily provide reproductive health care services, as defined in
Section 6215.1 of the California Government Code, or family planning services, as
defined by Section 14503 of the California Welfare and Institutions Code; (5) an
organization owned by, operated by, or licensed to a county, a city, a city and county, the
State of California, the University of California, a local health care district, a local health
authority, or any other political subdivision of the state; or (6) an organization owned by,
operated by or licensed to the United States Department of Veterans Affairs.

(g) “Payer” means the person or persons who paid or are financially responsible for
payments for services provided to a particular patient, and may include the patient or
other individuals, primary insurers, secondary insurers, and other entities, provided that
the term does not include Medicare or any other federal, state, county, city, or other local
government payer.

(h) “Pro rata health care quality improvement cost” means the total health care quality
improvement costs paid by a hospital, medical clinic, or other provider in a fiscal year,
divided by the total number of patients treated by that hospital, medical clinic, or other
provider in the same fiscal year.

(i) “Reasonable cost of direct patient care” means the cost of providing care to a patient
in a fiscal year, as provided for in Section 5.40.030(b)(1).
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Sec. 5.40.030 Pricing limitations and rebates.

All hospitals, medical clinics, and other providers shall comply with the following requirements:

p.-3

(a) Commencing January 1, 2019, a hospital, medical clinic, or other provider shall
annually issue a rebate and a reduction in billed amount to a payer for all money paid or
billed for services provided to a patient in excess of the acceptable payment amount for
those services, as follows:

(1) No later than 150 days after the end of its fiscal year, a hospital, medical
clinic, or other provider shall calculate its health care quality improvement costs
and pro rata health care quality improvement cost for the most recently completed
fiscal year.

(2) No later than 150 days after the end of its fiscal year, a hospital, medical
clinic, or other provider shall compile the following information for each patient
to whom it provided care in the most recently completed fiscal year:

(i) patient;

(ii) total amount received from each payer or payers for health care
services provided in the fiscal year, or, if payment has not been made in
full, the amount reasonably estimated to be paid by that payer or those
payers for health care services provided in the fiscal year;

(1ii) reasonable cost of direct patient care provided in the fiscal year;
(iv) acceptable payment amount for the fiscal year; and

(v) the amount, if any, by which the total amount identified pursuant to
subparagraph (ii) exceeds the acceptable payment amount.

(3) No later than 180 days after the end of its fiscal year, a hospital, medical
clinic, or other provider shall (i) issue a rebate of any amount paid, as described
by subdivision (a)(2)(i1), in excess of the acceptable payment amount, and (ii) for
any amount that has not been paid and for which the amount reasonably estimated
to be paid exceeds the acceptable payment amount, as described by subdivision
(a)(2)(ii), reduce the invoice to the acceptable payment amount and reissue the
invoice to the payer.

(4) Where a rebate must be paid or an amount billed but not yet paid must be
reduced pursuant to this section, and more than one payer is responsible, the
hospital, medical clinic, or other provider shall divide and distribute the total
required rebate or reduction in billed amounts among the payers consistent with
the payers’ relative obligations to pay for the services. The hospital, medical
clinic, or other provider shall issue the rebate together with interest thereon at the
rate of interest specified in subdivision (b) of Section 3289 of the California Civil
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Code, which shall accrue from the date the hospital, medical clinic, or other
provider received payment.

(5) Where, in any fiscal year, the rebate the hospital, medical clinic, or other
provider must issue to a single payer is less than twenty dollars ($20), the
hospital, medical clinic, or other provider need not issue that rebate.

(6) In the event a hospital, medical clinic, or other provider is required to issue a
rebate or reduction in amount billed under this section, no later than 180 days
after the end of its fiscal year the hospital, medical clinic, or other provider shall
pay a fine to the Administrative Services Department for each patient for whom a
rebate or reduction is required in the following amounts:

(i) If rebates or reductions are owed by a hospital, medical clinic, or other
provider for services provided to 50 patients or fewer in the fiscal year, an
amount equal to five percent of the required rebate or reduction, provided
that the fine for each rebate or reduction shall be at least one hundred
dollars ($100), but shall not exceed one thousand dollars ($1,000) per
rebate or reduction.

(ii) If rebates or reductions are owed by a hospital, medical clinic, or other
provider for services provided to more than 50 patients in the fiscal year,
an amount equal to 10 percent of the required rebate or reduction,
provided that the fine for each rebate or reduction shall be at least one
hundred dollars ($100), but shall not exceed one thousand dollars ($1,000)
per rebate or reduction.

(7) In the event a hospital, medical clinic, or other provider fails to issue a rebate
or reduction within the time required by paragraph (3), consistent with Municipal
Code Section 1.08.010(d) each subsequent day that the required rebate or
reduction is not issued constitutes a separate violation for which a fine is to be
imposed pursuant to paragraph (6).

(8) Fines collected pursuant to paragraphs (6) and (7) shall be used by the
Administrative Services Department to implement and enforce laws governing
hospitals, medical clinics, and other providers.

(9) Where reimbursement for health care services is subject to the requirements of
Section 1371.31(a) of the California Health and Safety Code, nothing in this
Chapter shall affect the reimbursements required by that Section. Further, (i) the
payments received for health care services that are subject to the reimbursement
requirements of Section 1371.31(a) of the California Health and Safety Code shall
not be included in the total amount received, or the total amount reasonably
estimated to be paid, for the fiscal year pursuant to subdivision (a)(2)(ii), and (ii)
the costs associated with providing health care services that are subject to the
reimbursement requirements of Section 1371.31(a) of the California Health and
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Safety Code shall not be included in the reasonable cost of direct patient care for
the fiscal year pursuant to subdivision (a)(2)(iii).

(b) (1) No later than 150 days after the end of its fiscal year, every hospital, medical
clinic, or other provider shall provide to the Administrative Services Department
information identifying the reasonable cost of direct patient care for each patient to whom
services were provided in the fiscal year. The reasonable cost of direct patient care shall
be the reasonable costs directly associated with operating a hospital, medical clinic, or
other provider in Palo Alto and providing care to patients in Palo Alto. The reasonable
cost of direct patient care shall include only (i) salaries, wages, and benefits of non-
managerial hospital, medical clinic, or other provider staff, including all personnel who
furnish direct care to patients, regardless of whether the salaries, wages, or benefits are
paid directly by the hospital, medical clinic, or other provider, or indirectly through an
arrangement with an affiliated or unaffiliated third party, including but not limited to a
governing entity, an independent staffing agency, a physician group, or a joint venture
between a hospital, medical clinic, or other provider, and a physician group; (ii) staff
training and development; (iii) pharmaceuticals and supplies; (iv) facility costs, including
rent, maintenance, and utilities; (v) laboratory testing; and (vi) depreciation and
amortization of buildings, leasehold improvements, patient supplies, equipment, and
information systems. For purposes of this paragraph, “non-managerial hospital, medical
clinic, or other provider staff” includes all personnel who furnish direct care to patients,
including doctors, nurses, technicians and trainees, social workers, registered dietitians,
environmental service workers, and non-managerial administrative staff, but excludes
managerial staff such as facility administrators. Categories of costs of direct patient care
may be further prescribed by the department through regulation.

(2) Each hospital, medical clinic, or other provider shall maintain and report to
the Administrative Services Department the information described in paragraph
(1) of this subdivision, the information described in paragraph (1) of subdivision
(a), and information describing every instance during the period covered by the
submission when the rebate or reduction required under subdivision (a) was not
timely issued in full, and the reasons and circumstances therefor. The information
required to be maintained and the report required to be submitted by this
paragraph shall each be independently audited by a certified public accountant in
accordance with the standards of the Accounting Standards Board of the
American Institute of Certified Public Accountants, and shall include the opinion
of that certified public accountant as to whether the information contained in the
report fully and accurately describes, in accordance with generally accepted
accounting principles in the United States, the information required to be
reported.

(3) Each hospital, medical clinic, or other provider shall annually submit the
report required by paragraph (2) of this subdivision on a schedule, in a format,
and on a form prescribed by the Administrative Services Department, provided

Palo Alto Accountable and Affordable Health Care Initiative 10/30/2017



p.6

that the hospital, medical clinic, or other provider shall submit the report no later
than 150 days after the end of its fiscal year.

(4) The chief executive officer or administrator of the hospital, medical clinic, or
other provider shall personally certify under penalty of perjury that he or she is
satisfied, after review, that all information submitted to the department pursuant
to paragraph (2) of this subdivision is accurate and complete.

(5) The Administrative Services Department shall annually publish information
showing the number and aggregate amount of rebates provided, as well as the
number and aggregate amount of fines paid, by each hospital, medical clinic, or
other provider. Any information that must be reported to or by the Department
pursuant to this Chapter shall be made available to the public upon request,
consistent with the requirements of the California Public Records Act and any
other applicable law, including limitations on public disclosure in the interest of
personal privacy.

(c) (1) A hospital, medical clinic, or other provider may petition the Administrative
Services Department at any time for a determination that a cost not specified in Section
5.40.020(c) is a health care quality improvement cost or for a determination that a cost
not specified in Section 5.40.030(b)(1) is a reasonable cost of direct patient care.

(2) The Administrative Services Department may grant a petition concerning
health care quality improvement costs only upon finding that the hospital, medical
clinic, or other provider has demonstrated:

(i) The cost was spent on activities designed to improve health quality and
increase the likelihood of desired health outcomes in ways that are capable
of being objectively measured and of producing verifiable results and
achievements;

(i1) The hospital, medical clinic, or other provider actually paid the cost;
and

(1ii) The cost was spent on services offered at the hospital, medical clinic,
or other provider to patients.

(3) The Administrative Services Department may grant a petition concerning
reasonable costs of direct patient care only upon finding that the hospital, medical
clinic, or other provider has demonstrated:

(i) The cost was directly associated with operating a hospital, medical
clinic, or other provider in Palo Alto and providing care to patients in Palo
Alto and is reasonable in light of market rates for similar goods or
services;

(ii) The hospital, medical clinic, or other provider actually paid the cost;
and
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(iii) The cost was spent on services offered at the hospital, medical clinic,
or other provider to patients.

(4) The Administrative Services Department may permit the hospital, medical
clinic, or other provider to apply a cost incurred in one year equally over a period
not to exceed five years upon finding that the hospital, medical clinic, or other
provider has demonstrated that the cost is reasonably expected to provide health
care quality improvements or support direct patient care during that period.

(d) (1) A hospital, medical clinic, or other provider may petition the Administrative
Services Department at any time for a determination that the acceptable payment amount
defined in Section 5.40.020(a) should be increased with respect that hospital, medical
clinic, or other provider.

(2) The Administrative Services Department may grant such a petition only upon finding
that an acceptable payment amount of 115 percent of the sum of the reasonable cost of
direct patient care and the pro rata health care quality improvement cost would be
confiscatory or otherwise unlawful as applied to that hospital, medical clinic, or other
provider.

(3) If the Administrative Services Department grants a petition pursuant to subdivision
(d)(2), it may adjust the number “115” in Section 5.40.020(a) to the lowest whole number
such that the resultant acceptable payment amount would not be unlawful. The
Administrative Services Department shall not increase the acceptable payment amount to
any amount greater than that minimally necessary under California and federal law. Any
variance granted pursuant to subdivision (d) shall be for a period of one fiscal year,
unless the petitioner demonstrates that a variance is likely to be required for subsequent
fiscal years, in which case the Department may grant a variance for up to five years.

(4) In a petition pursuant to subdivision (d), the burden shall be on the hospital, medical
clinic, or other provider to (i) prove that an acceptable payment amount of 115 percent of
the sum of the reasonable cost of direct patient care for a particular patient and the pro
rata health care quality improvement cost would be unlawful, and (ii) provide the
Administrative Services Department with all information necessary to determine the
lowest acceptable payment amount required by law.

Sec. 5.40.040 Implementation and Enforcement.

p.7

(a) The Administrative Services Department shall be authorized to coordinate
implementation and enforcement of this Chapter and shall promulgate appropriate
guidelines, regulations or rules for such purposes consistent with this Chapter. Such
guidelines, regulations or rules shall ensure that implementation of this Chapter is
consistent with the requirement of due process imposed by the California and United
States Constitutions and, as necessary, shall provide guidance concerning the process for
bringing a petition under this Chapter with the goals of minimizing the burden to the
petitioner and increasing the efficiency of the petition review process. Any guidelines,
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regulations or rules promulgated by the department shall have the force and effect of law.
The City shall appropriate to the Administrative Services Department sufficient funds to
enable the department to implement and enforce this Chapter.

(b) If a determination of a violation has been made, consistent with the requirements of
due process, and except where prohibited by state or federal law, the department may
request that City agencies or departments revoke or suspend any registration certificates,
permits or licenses held or requested by the violator until such time as the violation is
remedied. All City agencies and departments shall cooperate with revocation or
suspension requests from the department. A violation of this Chapter may also be
grounds for denying a hospital, medical clinic, or other provider a business license under
Municipal Code Section 4.04.140(a)(5).

(c) Violation of this Chapter shall be a misdemeanor. The department, the City
Attorney, any person aggrieved by a violation of this Chapter, any entity a member of
which is aggrieved by a violation of this Chapter, or any other person or entity acting on
behalf of the public as provided for under applicable state law, may bring a civil action in
a court of competent jurisdiction against a hospital, medical clinic, or other provider
violating this Chapter, or against the City for de novo review of a determination pursuant
to Section 5.40.030(c) or (d), and, upon prevailing, shall be entitled to such legal or
equitable relief as may be appropriate including, without limitation, twice the amount of
the required rebate or reduction up to the maximum amount allowable by law and
injunctive relief, and shall be awarded reasonable attorneys’ fees and expenses.
Provided, however, that any person or entity enforcing this Chapter on behalf of the
public as provided for under applicable state law shall, upon prevailing, be entitled only
to equitable, injunctive or restitutionary relief, and reasonable attorneys’ fees and
expenses. Nothing in this Chapter shall be interpreted as restricting, precluding, or
otherwise limiting a separate or concurrent criminal prosecution under the Municipal
Code or state law. Jeopardy shall not attach as a result of any administrative or civil
enforcement action taken pursuant to this Chapter.

Sec. 5.40.050 Severability.

The provisions of this Chapter are severable. If any provision of this Chapter or its application is
held invalid, that invalidity shall not affect other provisions or applications that can be given
effect without the invalid provision or application.

p.8
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JONES DAY

555 CALIFORNIA STREET, 26TH FLOOR ¢ SAN FRANCISCO, CALIFORNIA 94104
TELEPHONE: +1.415.626.3939 * FACSIMILE: +1.415.875.56700

DIRECT NUMBER: (415) 875-5769

CKIRSCHNER@®JONESDAY.COM

June 13, 2018

VIA EMAIL AND U.S. MAIL

Molly Stump

City Attorney

Office of the City Attorney
City Hall, 8th Floor

250 Hamilton Avenue
Palo Alto, CA 94301

Re: “Palo Alto Accountable and Affordable Health Care Initiative”

Dear Ms. Stump:

On behalf of Stanford Health Care (“SHC”) and Palo Alto Medical Foundation
(“PAMEF"), this letter follows up on the resolutions adopted by the Palo Alto City Council at its
meeting on Monday, June 11, 2018, regarding the above-referenced initiative (“Initiative”).
This sets forth the positions of SHC and PAMF as the council considers this matter again during
its June 18, 2018 meeting,.

First, SHC and PAMF reiterate their request that the City Council authorize you as the
City Attorney to seek a court order confirming that the Initiative is unconstitutional and
otherwise unlawful and therefore should not be referred to the ballot. This is essentially the
action already taken by the City of Emeryville and is supported by the reasons stated in the letter
from SHC to you, dated June 6, 2018. The unprecedented Initiative is facially invalid for
numerous reasons, including due to direct conflicts with state and federal laws, including but not
limited to Knox-Keene Act regulations, 28 C.C.R. Section 1300.71, and the Affordable Care Act,
42 U.S.C. Section 300gg-19a(b)(1)(C)(ii)(T) and 45 C.F.R. Section 147.138(b).

Second, if the City Council is not prepared to authorize the filing of litigation against the
Initiative as stated above, SHC and PAMF request that the City Council not delay further its vote
to refer the Initiative to the November 6, 2018 ballot. As you know, absent a legal challenge by
the City, SHC and PAMF intend to file a court action seeking an order precluding the Initiative
from being placed on the ballot. A timely vote by the City Council to refer this matter to the
ballot should enable the court action to proceed in a more orderly manner.

ALKHOBAR ¢« AMSTERDAM ¢ ATLANTA » BEIJING » BOSTON ¢ BRISBANE ¢ BRUSSELS ¢« CHICAGO ¢ CLEVELAND « COLUMBUS ¢ DALLAS
DETROIT ¢« DUBAI « DUSSELDORF ¢ FRANKFURT ¢« HONG KONG » HOUSTON ¢ IRVINE « LONDON » LOS ANGELES ¢« MADRID » MELBOURNE
MEXICO CITY ¢ MIAMI ¢ MILAN ¢ MINNEAPOLIS ¢« MOSCOW ¢ MUNICH ¢ NEW YORK ¢ PARIS ¢ PERTH ¢ PITTSBURGH ¢ RIYADH
SAN DIEGO » SAN FRANCISCO ¢ SAO PAULO s SHANGHAI » SILICON VALLEY ¢ SINGAPORE ¢ SYDNEY ¢ TAIPE] ¢« TOKYO ¢ WASHINGTON


Siamak N
Highlight

Siamak N
Highlight

Siamak N
Highlight

Siamak N
Highlight

Siamak N
Highlight

Siamak N
Highlight

Siamak N
Highlight

Siamak N
Highlight

Siamak N
Highlight

Siamak N
Highlight

Siamak N
Highlight

Siamak N
Highlight


JONES DAY

Molly Stump
June 13,2018
Page 2

Third, we intend to provide factual information related to the anticipated impact of the
Initiative on the City of Palo Alto. We are pleased that the City plans to conduct its own
impartial fiscal analysis with factual information provided from multiple sources. As previously
stated in Stanford’s letter to you of June 1, 2018, the impact of the Initiative will be devastating
for all concerned, including the residents of Palo Alto, city administration, local businesses, and
Palo Alto health care providers. It will enrich insurance companies at the expense of the Palo
Alto health care system and the patients who rely on the care they receive in our community.
We will submit this information to you, unless you direct us otherwise. In the meantime, we
wanted to address a couple of preliminary points:

o The Initiative covers many more health care providers than SHC and PAMF. The
Initiative would limit the charges for individual physicians, psychiatrists, optometrists,
and dentists; medical clinics; medical groups; independent practice associations; in vitro
fertilization facilities; ambulatory surgery centers; risk-bearing organizations; and any
“other entity that delivers, furnishes, or otherwise arranges for or provides health care
services.” Sec. 5.40.20(f) (incorporating Cal. Health & Safety Code, § 1375.4(f)).

o SHC is conducting an in-depth study of the impact of the initiative and will have a report
to you when it is complete. Also, SHC is available to provide information or data to you
during the City’s fiscal impact study. From a high level perspective, it is clear that
preparing an evaluation of every patient billing by providers covered by the Initiative will
be a massive undertaking. Currently SHC employes more than 300 people in its billing
department. In contrast, the City’s proposed budget for 2019 includes 38.15 full time
employees in its Administrative Services Department, which the Initiative would task
with monitoring and oversight of patient billing. Many health care provider employees
will be required to perform the work mandated in the Initiative. What will be required of
the City is unknown, but one thing is certain—hundreds of people will be employed,
directly or through contracts, to audit hundreds of thousands of individual billings and
payments, as well as potential rebates. The amount of paperwork required by the
Initiative will be overwhelming to providers and the City.

Taking these points into account in any reports prepared will ensure that the City is fully
informed of the Initiative’s likely impact. And the California Supreme Court has confirmed that
cities are authorized to order reports and detailed financial analyses studying a ballot measure’s
impact even after directing the measure to be submitted to the voters. See Vargas v. City of
Salinas, 46 Cal. 4th 1, 10, 21-22, 36-37 (2009).
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Thank you for your consideration of these matters. We look forward to attending the
City Council meeting on June 18", If you have any questions in the meantime, please let me
know.

Sincerely,

{;"’:i}ﬁﬂﬁ ?ﬁ’---’,/J
F. Curt Kirschner, Jr.

NAI-1503851398v3
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